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 1.  TIME:  9:00   CASE#: MSC13-00171 
CASE NAME: AGOURA HILLS FINANCIAL VS PVA 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT, ORDER TO ENTER 
JUDMENT, FEES FILED BY CODESSA M TERRELL 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar by moving party.  

  

  
 2.  TIME:  9:00   CASE#: MSC15-00305 
CASE NAME: SMITH VS SMITH 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED CROSS 
COMPLAINT FILED BY RAYMOND D SMITH 
* TENTATIVE RULING: * 
 
Before the Court is a “Motion For Leave to File First Amended Cross-Complaint” (the “Motion”) 
filed by defendants Raymond D. Smith, and Raymond D. Smith, Inc. (collectively “Defendants”). 
The Motion is denied without prejudice for reasons explained below. 
 
In Opposition to the Motion, plaintiff Marlene Smith (“Plaintiff”), argues that the motion should be 
denied because it is “procedurally deficient and untimely.” (Opposition at p. 1:22-23.)  
 
Legal Standard 
California Rules of Court, Rule 3.1324 governs motions to amend pleadings. Subsection, (a)(2) 
and (a)(3), mandate that a motion to amend a pleading must—“by page, paragraph, and line 
number”—state what allegations in the previous pleading are proposed to be deleted or added. 
 
Analysis 
Plaintiff argues, and the Court agrees, that the Motion fails to comply with California Rules of 
Court, Rule 3.1324. Defendants attach a proposed First Amended Cross-Complaint to a 
declaration supporting the Motion. However, Defendants fail to provide the requisite details 
mandated by the rule. The Motion is accordingly denied without prejudice.  
In Reply, Defendants attempt to cure the defective Motion by supplying the requisite information 
in the Reply. However, this late attempt is insufficient and does not provide Plaintiffs with the 
proper opportunity to respond. 
 
Conclusion 
Defendants fail to meet the requirements under California Rules of Court, Rule 3.1324. As such, 
Defendants’ Motion is denied without prejudice. Defendants may consult the rule and 
accordingly file a new motion for leave to amend a pleading.  
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 3.  TIME:  9:00   CASE#: MSC15-00977 
CASE NAME: ANTHONY VS. PUBLIC EMPLOYEES U 
HEARING ON MOTION TO/FOR CORRECT JUDGMENT OR VACATE JUDGMENT AS 
TO ATTY FEE FILED BY KAREN ANTHONY 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 4.  TIME:  9:00   CASE#: MSC15-00977 
CASE NAME: ANTHONY VS. PUBLIC EMPLOYEES U 
HEARING ON MOTION TO/FOR ATTORNEYS' FEES FILED BY KAREN ANTHONY 
* TENTATIVE RULING: * 
 
 This appears to be a straightforward wrongful termination, wage and hour claim which was 
resolved when plaintiff accepted defendant’s CCP 998 offer to compromise in the amount of 
$45,000 and attorney’s fees.  Plaintiff is seeking payment of attorney’s fees in the amount of 
$161, 485.  The amount of fees in relation to the settlement achieved seems unreasonable on 
its face.  A few examples of an unreasonable amount of time spent on specific tasks is 61.1 
hours drafting a complaint, 47 hours preparing initial discovery requests consisting of form 
interrogatories, document requests and special interrogatories, 53.3 hours drafting meet and 
confer letter and 38.2 hours drafting another meet and confer letter.  It is plaintiff’s burden to 
demonstrate that the fees requested were reasonable and necessary, and she has failed to 
meet that burden.  The amount of $68,500.00 is awarded to plaintiff as and for attorney’s fees.  
This amount appears to be more than reasonable and necessary in a case where only one 
deposition was taken, and the case settled before any trial preparation was undertaken. 

  

 5.  TIME:  9:00   CASE#: MSC15-01900 
CASE NAME: JITODAI VS. CITIMORTGAGE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CITIMORTGAGE, INC. 
* TENTATIVE RULING: * 
 
Amended papers were filed last week by ex parte order.  The hearing is continued by the Court 
to November 8, 2017, at 9:00 a.m., in Department 9.  No new or further amended papers shall 
be filed prior to the continued hearing date. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   11/01/17 

 
 

- 3 - 

 6.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
HEARING ON MOTION TO/FOR DETERMINATION OF LEGAL ISSUE OF 
PRECONDEMNATION DM FILED BY CONTRA COSTA COUNTY FLOOD CONTROL 
* TENTATIVE RULING: * 
 
 Introduction 

The Contra Costa County Flood Control and Water Conservation District (the 
“District”) sues defendants, Gary and Donna Eames (collectively “Eames”), for eminent 
domain, seeking to take one parcel and be granted permanent or temporary easements 
over several others for the purpose of constructing a flood control project through 
Eames’ property (the “Property”).  (Complaint, ¶4.)  The District and the City of Antioch 
(the “City”) agreed amongst themselves to make the improvements jointly, although the 
District would be the sole agency to acquire the necessary land rights on behalf of the 
City.  (Ex. 7 to Jenny Decl., ¶ 2.A.(9).)   

In response to the complaint, Eames filed a cross-complaint against both the 
District and the City for precondemnation damages pursuant to Klopping v. Whittier 
(1972) 8 Cal.3d 39, 58, alleging that the District and the City acted unreasonably by 
taking various actions in 2006 yet not suing for eminent domain until 2015.  Eames also 
asserted precondemnation damages in his answer to the complaint.  (Answer, ¶ 4.) 

The District now files a pretrial motion pursuant to Code of Civil Procedure 
section1260.040 for an order determining that precondemnation damages are not 
recoverable in this action.  The City has joined in that motion. 

For the reasons set forth below, the motions of the District and the City are 
denied.   In the discussion that follows, the court’s observations that particular pieces of 
evidence are not sufficient to warrant denial of this motion are just that – observations on 
the evidence currently before the court.  They are not binding rulings limiting the issues 
or the evidence that can be presented at trial.  

1. The availability of a section 1260.040 motion in this case. 

Before proceeding to the merits, the court rules on Eames’ objection to cross-
defendants’ use of a motion under section 1260.040 rather than a motion for summary 
judgment to obtain a judgment in their favor. 

Eames raises both narrower and broader objections.  Narrowly, he argues he 
received less notice on the motion than he would have on a motion for summary 
judgment.  Yet he does not request more time or say how much more time he needs.  

He implies that with more time he might be able to obtain more evidence.  Yet the 
motion has been brought at or near the discovery cutoff and he fails to state what 
additional evidence he could obtain. 

He complains he has shorter page limits to work with, yet he neither asks 
permission to file a lengthier brief nor states, even in a summary fashion or a footnote, 
what he would argue if he had the additional pages. 

He asks for permission to present oral testimony, but apparently does so only so 
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he can then argue that the motion will turn into a trial and therefore should be denied in 
favor of one.  The court hereby denies the request to present oral testimony. 

All of this leads to the broader complaint and the crux of the matter.  Eames’ five-
page objection reduces to this:  he does not believe that the section 1260.040 procedure 
should be used as a substitute for trial.  Whether he is correct depends on the language 
of the statute and how courts have interpreted it.  

In pertinent part, section 1260.040 states, “(a) If there is a dispute between 
plaintiff and defendant over an evidentiary or other legal issue affecting the 
determination of compensation, either party may move the court for a ruling on the issue. 
The motion shall be made not later than 60 days before commencement of trial on the 
issue of compensation. The motion shall be heard by the judge assigned for trial of the 
case. . . .  (c) This section supplements, and does not replace any other pretrial or trial 
procedure otherwise available to resolve an evidentiary or other legal issue affecting the 
determination of compensation.”  (Emphasis added.) 

In Dina v. People ex rel. Dept. of Transportation (2007) 151 Cal.App.4th 1029, 
property owners contended that freeway construction had caused cracks in their patio 
slabs and homes. The agency filed a motion to dismiss pursuant to section1260.040, 
attaching expert reports to the effect that any noise or damage was minimal.  The trial 
court granted the motion and the court of appeal affirmed.   

The court held that section 1260.040 authorized the agency to move for a ruling 
on liability, because that was a legal issue affecting the determination of compensation.  
(Id. at 1043.)  It affirmed the trial court’s order ruling that evidence submitted by the 
owner in response to the motion was inadmissible. It therefore also affirmed the trial 
court’s ruling that the agency was not liable.  While it discussed an argument made and 
rejected in the trial court that the court could not weigh evidence on such a motion, it 
upheld the trial court’s ruling because the owner presented no competing admissible 
evidence, not because he presented the weaker evidence.   

 Dina approved the use of a motion under section 1260.040 to resolve an entire 
action, so long as that issue is based on a legal issue.  Therefore, the court overrules 
Eames’ objection and will resolve this motion on the merits, after it resolves the issue of 
the standard to be used in ruling on the motion. 

2. The standard by which a trial court evaluates a motion under section 
1260.040. 

The parties urge various different standards that the court should use to resolve 
this motion. 

Eames suggests that the court should evaluate a motion under section 1260.040 
as it does a motion for summary judgment, ruling against the moving party if there is a 
material disputed fact.  However, the court rejects this interpretation.  If the Legislature 
had intended section 1260.040 to function as a motion for summary judgment but with 
less notice or less formality than usual, it could have just referred to established 
summary judgment procedures and adjusted them as necessary. 

On the other hand, based on certain statements made in Dina, cross-defendants 
argue essentially that their motion under section 1260.040 can serve as a motion for trial 
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on paper.  They argue the court should rule in their favor if Eames fails to establish his 
right to precondemnation damages by a preponderance of the evidence, and that, in 
determining this, the court can weigh the evidence.   

The Dina opinion is frustratingly unclear about whether it approves or 
disapproves of the trial court’s weighing of evidence in ruling on a motion under section 
1260.040.  On the one hand, it says, “Appellants challenge the judgment on the ground 
that section 1260.040 does not authorize the trial court to resolve the entire action and, 
in particular, does not permit the trial court to weigh evidence in doing so. . . . We find no 
merit to these challenges.” (Dina, supra, 151 Cal.App.4th at 1040.)  By using the plural in 
referring to “challenges” the court implies the trial court there properly weighed the 
evidence.  Dina also says, “In sum, the trial court adopted and implemented a 
construction of section 1260.040 that comports with the statute's language and overall 
statutory scheme, promotes its stated statutory purpose and is supported by legislative 
history.”  (Id. at 1048 (emphasis added).)  The words “and implemented” again imply that 
Dina thought the trial court there properly weighed the evidence.   

On the other hand, Dina ultimately implies that the trial court reached the right 
result, but for the wrong reasons – the trial court weighed the evidence whereas the 
court of appeal reached the same result without doing so.  (Id. at 1051.)  In stating this, 
Dina implies the trial court was wrong to weigh the evidence.   

 The court construes the holding of Dina to be limited to its facts, that is, that the 
decision of the trial court was affirmed only because the property owner submitted no 
admissible evidence in opposition to the key point that the agency raised in the motion, 
not because he submitted the weaker evidence or failed to meet the burden of proof he 
would have at trial. 

 Further, while Dina states that a party making a motion under section 1260.040 
may move for a ruling on liability, this court construes the statute and Dina’s holding to 
be that the ruling on liability must be based on legal rather than factual grounds.  If this 
construction is correct, at most, the legal issue can be whether the evidence is 
insufficient as a matter of law to support a finding of liability.  It cannot be that the trial 
court finds the property owner has failed to establish his case by the preponderance of 
the evidence.  The issue of the availability of precondemnation damages in this case is 
for the court; the amount is for the jury.  However, when there is sufficient evidence to 
warrant a trial, the court makes the former ruling as the trier of fact.  That the court is the 
trier of fact does not mean that its findings about the facts are legal issues rather than 
factual ones.  (See generally Hopkins v. Kedzierski (2014) 225 Cal.App.4th 736, 745-
746; Cornette v. Department of Transportation (2001) 26 Cal.4th 63, 67, 75; Will v. 
Engebretson & Co. (1989) 213 Cal.App.3d 1033, 1041, 1044 (“By thrusting itself into the 
shoes of the trier of fact, the trial court here exceeded its function under the summary 
judgment statute.”) 

 The court reaches its conclusion that it must decide the general sufficiency of the 
evidence to support liability rather than whether the evidence does in fact establish 
liability by examining the words of section 1260.040 and the limits of Dina’s holding as 
opposed to Dina’s varying language.  Section 1260.040 states that a motion may be 
brought under it “If there is a dispute between plaintiff and defendant over an evidentiary 
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or other legal issue affecting the determination of compensation.”  (Emphasis added.)  It 
does not state that such a motion may be brought if there is a dispute over “an 
evidentiary or other issue,” or if there is a dispute “about whether compensation is 
available.”  This language is clear enough that the court is not sure it agrees with Dina’s 
conclusion that there is a need to consult the legislative history.  However, if such history 
is relevant, Eames’ Supplemental Brief filed 10/17/17 cites some to the effect that the 
purpose of section 1260.040 is to encourage trial courts to consider motions in limine in 
eminent domain cases rather than deferring rulings on them until trial for the sake of the 
court’s concerns about efficiency.  This again focuses on the idea of a motion in limine, 
which usually addresses a narrow issue of the admissibility of key evidence and does 
not involve the type of detailed weighing of competing evidence that occurs only after all 
the plaintiff’s or cross-complainant’s evidence has been presented at trial, such as 
occurs on a motion for judgment in a trial by the court under CCP § 631.8.  (See Garber 
v. Los Angeles (1964), 226 Cal.App.2d 349) 

 Further, despite its statements approving the trial court’s actions in 
“implement[ing] an appropriate procedure to determine legal issues,” and rejecting the 
appellant’s argument that “section 1260.040 does not authorize the trial court to resolve 
the entire action and . . . weigh evidence in doing so,” again Dina only holds that the trial 
court’s decision was correct because the property owner failed to submit admissible 
evidence, not because the property owner’s evidence failed to preponderate. 

 Therefore, the court will rule on this motion as it would a motion for a nonsuit. "A 
nonsuit may be granted only when, disregarding conflicting evidence and giving to 
plaintiff's evidence all the value to which it is legally entitled, indulging in every legitimate 
inference which may be drawn from that evidence, the result is a determination that 
there is no evidence of sufficient substantiality to support a verdict in favor of the 
plaintiff.”  (Cervantez v. J.C. Penney Co. (1979) 24 Cal.3d 579, 593.)   

3. The City’s joinder in this motion.   

The court is disappointed that the City would merely attempt to join in a motion of 
this importance rather than file its own separate papers.  This would have been 
insufficient had this motion been filed as one for summary judgment.  (Frazee v. Seely 
(2002) 95 Cal.App.4th 627, 636.)  It should be even less sufficient here, where cross-
defendants are attempting to use the motion as a substitute for trial. 

 However, having carefully studied the evidence, the court has decided not to 
deny the City’s motion on this ground.  The evidence in support of Eames’s cross-
complaint is not overwhelming.  To hold either cross-defendant liable, Eames needs to 
aggregate all evidence against both cross-defendants.  Clearly, Eames alleges and the 
evidence supports, that each cross-defendant is liable for the actions of the other as a 
joint venturer under the Agreement, a principal, an aider and abettor, or on some other 
theory of vicarious liability.  There is every indication here that in opposing this motion, 
Eames has put forward his best case and submitted every piece of evidence on the 
issue of unreasonable conduct that he has.  Further, the court has considered all of this 
evidence and attributed the conduct both to the party that engaged in it and to the other 
cross-defendant as well.  On these facts and in this case, the court finds no prejudice to 
Eames in the City’s failure to present its own separate motion.  In the court’s view, a 
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separate motion would not have resulted in the presentation of any evidence or 
argument that is not already before the court.  

4. Facts.   

The West Antioch Creek was a repeated source of flooding between West 4th 
Street and West 10th Street in Antioch, California.  The City and the District had a goal of 
improving an existing culvert to address this problem.  The first area they were prepared 
to improve was a section of the culvert that runs through land owned by Eames. 

 Before 2006, Eames had leased his property to Antioch Ford.  However, by 2006 
that business had terminated its lease early and vacated the premises for reasons 
unrelated to this case.   

Eames had previously been involved in business transactions with a real estate 
professional named Tom Crammer.  He hired Crammer as a property manager and 
leasing agent for the Property in approximately 2005.  As of 2006, Crammer estimated 
that the rental value of the Property was $16,000 per month.  (Ex. A to Crammer Decl.)   

In early 2006, Phil Harrington, then the Public Works Director for the City of 
Antioch, began to try to move forward with plans to improve the existing culvert.  (The 
parties have not provided any type of organizational chart to show where the various 
officials involved in this transaction fall within the hierarchy of the City or the District or 
any other obvious information to show whether those officials were authorized to speak 
for or bind those entities.  All the court has is their titles and sometimes a description of 
their duties.)   

On February 23, 2006, a Project Engineer for the District named Mary Halle 
prepared a Preliminary Cost Estimate for the Project of $4.5 million, including $75,000 
for “R/W Acquisition” and $20,000 for “Real Property.”  (Ex. 11 to Jenny Decl.)   

Also, in 2005 or 2006, Halle wrote an introductory memorandum about the 
Project to Karen Lewis, Manager of the District’s Real Property Division, stating that 
construction was intended to begin in the summer of 2006 or 2007.  (Ex. 40 to Jenny 
Decl.) 

Between June 13 and September 7, 2006, cross-defendants said various things 
about the conditions the City would impose before granting Eames a use permit.  (See 
Crammer Decl., ¶ 12-14.)  These communications are discussed at length in Section 6.a. 
of this ruling.    

Apparently, Crammer had actively been seeking a new tenant for the Property all 
this time.  He was giving Eames quarterly reports regarding his progress.  The July 6, 
2006 report states, “Antioch Planning has discouraged interested parties to a level that 
they no longer return my phone calls”.  (Ex. A to Crammer Decl.)  Crammer informed 
Eames he had requested a meeting with the City of Antioch Planners, Engineers, and 
Flood Control Authorities.   

Evidently before any such meeting occurred, the District’s Project Engineer Halle 
wrote a draft email to the City, which she forwarded to a co-worker or supervisor named 
Greg Connaughton on August 10, 2006.  In the draft email, Halle mentions “some ideas 
to protect future land rights, without actually pulling the trigger – but I’ll leave those 
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details up to you folks.”   (Ex. 23 to Jenny Decl.)  In her deposition, Halle said her duties 
did not include valuing property or negotiating compensation.  (Halle Depo. at 25:21-25 
(Ex. 24), 52:16-25 (Ex. 20), 71:1-12 (Ex. 25).) 

On September 4, 2006, the City adopted ordinance 9-4.2006 setting forth 
permitted uses for the FP-1 (Floodway) Combining District.  In pertinent part, it specified 
that no new structure of facility could cause an increase in flood elevation and that the 
City could condition the approval of any project so that no increase in flooding results. 
(Ex. B to District’s Request for Judicial Notice.) 

On September 7, 2006, Mindy Gentry emailed Crammer stating, “After consulting 
with Mary Halle from the . . . District, the only additional condition of approval related to 
the flood mitigation project would be that no permanent structures could be built over the 
area where the work will occur.  (Ex. D to Crammer Decl.)   

This was confirmed in a meeting on September 28, 2006 and a follow-up letter on 
October 2, 2006.  (Ex. G to Crammer Decl.)  At the meeting, cross-defendants said the 
Project would cost $4 million and they had only $1 – 1.5 million then.  They showed a 
plan for a four-culvert project.  According to Crammer, cross-defendants both said 
Eames would be required to dedicate an easement for the project and discussed paying 
full compensation for the property rights they would need.  They said they would permit 
proper uses and would not require Eames to pay anything for the project.  (Crammer 
Decl., ¶ 20.) 

 In another meeting in the same time frame, cross-defendants’ representatives 
told Crammer that the project would start in three to five years.  (Id., ¶ 21.)  

On February 12, 2007, Halle wrote a memo internally about acquiring the 
necessary property rights to do the project.  (Ex. 21 to Jenny Decl.)  One of the 
proposals would have involved purchasing Eames’ entire property.   

In or before June 2007, Crammer began having discussions with a prospective 
tenant, Les Schwab Tire Centers.  (See Ex. Q to Crammer Decl. and Ex. 68 to Jenny 
Decl.)   These discussions resulted in consideration of specific deal points and lease 
terms in the summer of 2007.  Schwab was expressing significant interest in the 
Property, but later decided against leasing it.  Whether Schwab’s final decision was 
because of anything cross-defendants said is discussed in Section 6.d. below.  

On January 11, 2008, Crammer wrote to Halle stating that the Property had 
flooded again and urging the project to move forward.  (Ex. H to Crammer Decl.) 

On January 23, 2008, Halle offered Eames the option of doing some temporary 
repair work himself.  (Ex. I to Crammer Decl.)   

On February 19, 2009, Crammer met with cross-defendants’ representatives and 
discussed the value of the Property and the income loss that would occur during 
construction.  (Ex. J to Crammer Decl.)   

On May 25, 2010, Crammer met with Harrington.  The City and the District still 
had not decided which of three alternatives would be used to improve flood control.  (Ex. 
K to Crammer Decl.) 

On January 22, 2012, the District wrote to Eames stating the City would be 
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initiating the project.  (Ex. L to Crammer Decl.) 

On October 23, 2012, the City and the District signed a formal agreement.  (Ex. 
O to Thornton Decl.)  The Agreement provides that the District and the City, jointly wish 
to do the flood control project.  The District’s duties include conducting engineering 
analyses, and acquiring any necessary property and transferring it to the City.  The City’s 
duties include acting as lead agency for the Project, supporting the District’s real 
property acquisition effort, and establishing sufficient funding sources.  The District 
would pay up to $1.8 of the cost of the Project.  The City would pay the rest.     

On December 14, 2012, after Eames advised him of the Project and after he 
spoke with the City, King Terrazono signed an agreement to lease the Property from 
Eames for an initial rent of $3,000/month.  Over time, the rent would grow to $6,000/ 
month.  (Ex. P to Crammer Decl.)  The agreement states that Tarrazono is aware of the 
Project and accepts the lower rent as sole remedy for any impact suffered from the 
Project. 

 On January 3, 2013, Crammer met with cross-defendants’ representatives, who 
still had not picked out which of the three alternatives would be used for the Project.  
(Crammer Decl., ¶ 30 and Ex. N.) 

 On March 10, 2015, the Board of the District approved the Project.  (Ex. A to 
Complaint.) 

 On September 22, 2015, the District approved a resolution of necessity to 
acquire property by eminent domain.  (Ibid.) 

 On November 9, 2015, the District filed this condemnation action seeking to 
acquire fee title to one parcel (Parcel 8), and permanent, temporary, and construction 
easements over others (Parcels 9, 10, 22, and 24).  (Complaint, ¶ 4.) 

5. The evidence is sufficient to require denial of this motion. 

The court has discussed its understanding of Klopping and the elements of a 
precondemnation damages claim in its ruling on the demurrer. To the extent this 
discussion is necessary or useful in the event of appellate review of the ruling on this 
motion, the court incorporates that discussion here by this reference. 

Klopping states that a claim for precondemnation damages is available when  
“(1) the public authority acted improperly either by [a] unreasonably delaying eminent 
domain action following an announcement of intent to condemn or by [b] other 
unreasonable conduct prior to condemnation; and (2) as a result of such action the 
property in question suffered a diminution in market value.  (Klopping, supra, at 52.)    

The court will evaluate Eames’s claim on this, most liberal, standard and will 
ignore more restrictive formulations suggested in cases such as Cambria Spring Co. v. 
City of Pico Rivera (1985) 171 Cal.App.3d 1080 and Toso v. City of Santa Barbara 
(1980) 101 Cal.App.3d 934.   

Eames’s claim is based on claims that the following conduct was unreasonable. 

a. The equivocal conduct of the City and the District between May 
and October 2, 2006 about the conditions for use of the Property. 
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Between June 13, 2016 and September 28, 2006, cross-defendants told Eames 
or his leasing agent, Crammer, various things about the conditions for a use permit for 
the Property, in light of the planned flood control project, according to Crammer’s 
Declaration. 

On June 13, 2016, one of the City’s planner’s, Mindy Gentry, told Crammer that 
she might not allow a use permit for any business to operate on the Property, but that 
she would discuss this with Phil Harrington, who was the City’s Public Works Director.  
(Crammer Decl., ¶ 12.) 

On June 23, 2006, Gentry told Crammer that Eames would have to offer the City 
and the District an interim right-of-way to do the construction and a permanent easement 
where the improved culvert could be situated to get a permit.  (Crammer Decl., ¶ 13.)   

On July 6, 2016, Crammer was still trying to identify what the allowable uses of 
the Property would be.  (Crammer Decl, ¶ 15.) 

In July or August 2006, Crammer spoke to Gentry and Harrington.  Their position 
was that a use permit would not be issued unless Eames gave the District and the City 
property rights for free.  (Id., ¶ 16.) 

On September 7, 2006, this position was considerably softened.  That day, 
Crammer received an email stating that Gentry had consulted with Mary Halle of the 
District and now the only additional requirement for a use permit was that no permanent 
structures be built where the work would occur.  (Id., ¶ 18.)  Crammer interpreted this to 
mean that no permanent structures could be built anywhere on the Eames property 
because one proposal that had been floated had been to take his entire property and not 
just a portion of it.  (Id. ¶ 19.)   

On September 28, 2006, Crammer met with Gentry, Harrington, the City’s 
Community Development Director Joe Brandt, and City Attorney Tracy Nerland.  The 
latter four individuals clarified that the District and the City would not require Eames to 
give them any property rights without compensation and that they would permit proper 
uses of the Property.  (Id., ¶ 20.) 

On October 2, 2006, the City sent its letter confirming what it believed had been 
agreed upon at the meeting, including that the City would not require any property rights 
to be given for free (dedicated) unless the use included new structures or would affect 
the surface runoff on the Property.  (Ex. G to Crammer Decl.)   

The court evaluates this evidence under a nonsuit standard -- “disregarding 
conflicting evidence . . . giving to plaintiff's evidence all the value to which it is legally 
entitled, indulging in every legitimate inference which may be drawn from that evidence” 
and asking whether “the result is a determination that there is no evidence of sufficient 
substantiality to support a verdict in favor of the plaintiff.” (Cervantez, supra.)   

After doing so, the court concludes there is evidence of sufficient substantiality to 
support a verdict in Eames’s favor. The comments in July or August 2006 suggesting 
that Eames would have to give up property rights without compensation could be 
considered unreasonable.  Although those comments were short-lived, cross-
defendants’ motion focuses on whether the conduct was unreasonable, not whether it 
caused damages.  It would be unfair to hold Eames responsible for presenting all his 
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evidence on causation and damages, as well as on liability, without notice clearly 
warning him that he had to do so.  That would truly transform a motion under section 
1260.040 into a complete trial on paper, and not just the resolution of an “evidentiary or 
other legal issue.” 

Further, while cross-defendants’ conduct in limiting how Eames could use his 
Property until the summer of 2006 or 2007, as originally planned, might be reasonable 
as a matter of law, limiting how he could use it from 2006 until this action was filed in 
2015, without formally taking the Property, is not.  

b. Mary Halle’s 2005 or 2006 memo to co-worker Karen Lewis and 
Halle’s 8/10/06 email to co-worker Connaughton. 

Eames argues, “[Cross-defendants’] intent was to tie up the Eames property in 
order to prevent Eames from improving or leasing his property so that the project could 
be built without obstruction and so that the property rights could be acquired at a lower 
cost.”  (Opp. at 4:24-26).  He also argues that in 2006 the District was openly discussing 
restrictions to place on Eames’ use of the Property “so that the Project could be built 
faster and at a lower cost.” (Opp. at 5:14-16; 6:15-16.)   

In support of these arguments, Eames cites a “Write it Don’t Say It” memo that 
the court infers Halle sent to Karen Lewis, Manager for the District’s Real Property 
Division, in 2005 or 2006 to acquaint Lewis with the Project (Ex. 40 to Jenny Decl.); and 
an email that Halle sent to a co-worker, Greg Connaughton, on 8/10/06. 

The court infers the memo was sent in 2005 or 2006 based on references in the 
text of the memo.  The memo says the Ford dealership went out of business “this 
spring.”  The spring in question had to be in 2006 or earlier, because Ford and left and 
Crammer was trying to lease the Property by the summer of 2006.  Also, the memo 
states that construction of the Project is contemplated to begin in the summer of 2006 or 
2007.  This means that the memo could not have been written later than the spring of 
2006. 

Eames points to language in the memo to Karen Lewis stating, “Since the Ford 
Dealership went out of business this spring, it is an opportunity to construct the project 
without the expense and time to implement measures to allow the business to operate 
during construction.  If the property is re-occupied prior to construction, we anticipate 
that the feasibility of operating during construction may depend upon a feasible nearby 
location for parking inventory of cars (assuming the new occupant is likely to be a car 
dealership.”  (Ex. 40 to Jenny Decl.) 

Eames then cites Halle’s 8/10/06 email to Connaughton.  The actual email in 
question is a draft of an email that Halle had intended to send to the City before a 
planned conversation with Crammer.  In pertinent part, the draft email to the City states 
that Halle had intended on providing Eames with a date to complete a real property 
study, but instead, in consultation with Karen Lewis, she came up with the idea of a land 
swap after the project is completed.  

However, such a swap could not occur until then.  Lewis advised Halle that “we 
can not require [Eames] to dedicate an easement now, with the promise of future 
compensation . . . [Lewis] said the only way to secure the easement now is to execute 
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the land transfer completely.  [However, t]he District is not willing to sell the property 
[now].”  (Ex. 23 to Jenny Decl.) 

Halle goes on to state that she and Phil Harrington talked about including 
language in the land use permit which “describes that additional structures or expansion 
of the existing facility is NOT compatible with the proposed project and associated future 
easement.  We also talked about language in the permit which distinguishes the intent of 
the property owner and tenant to cooperate with the City and the District in the future 
when the project becomes imminent.  I imagine that providing the property owner with a 
construction notification period (say 9 months) is reasonable and may help calm the 
concerns of the tenant.  Those are just some ideas to protect future land rights, without 
actually pulling the trigger – but I’ll leave those details to you folks.”  (Ex. 23 to Jenny 
Decl.) 

Halle ultimately decided not to send this email to the City before calling Crammer 
with the information about the possible land swap.  Instead, she merely forwarded it to 
her co-worker, Connaughton, saying that rather than send it, she would call Crammer 
and Phil Harrington to “let them know that we will be considering the options and contact 
them in two weeks.” 

Eames describes this unsent, internal, draft email as a “smoking gun,” arguing it 
is evidence that the condemning agency was “interfering with the use of private property 
‘without pulling the trigger’ [i.e., without purchasing it through eminent domain] so that 
the agency is able to later condemn the property both easier and at a lower cost.”  (Opp. 
at 7:3-7.)  “When all of the evidence in this case is viewed through this ‘without pulling 
the trigger’ lens, the plan to take Mr. Eames property in 2006 and not pay for it until 2015 
is crystal clear.”  (Opp. at 7:8-10.) 

The court is not overly impressed with this evidence.  The memo can be 
construed simply to be stating the obvious – that it will be less expensive for cross-
defendants if they can complete the project before the Property is occupied again.  The 
email was only a draft; it was never sent.  Further, it can be construed as mere 
brainstorming by a person not ultimately authorized to make any decisions on the 
subject.   

Both documents were circulated within the District.  It is possible that they explain 
the District’s conduct in delaying the Project and the taking.  It is equally possible that the 
Project was delayed by the turn in the economy in 2007-2008 or an innocent lack of 
funds.  Ultimately, Eames has the burden to prove unreasonable precondemnation 
conduct.  He has presented no direct evidence why the Project was first discussed in 
2006, with construction intended to start in the summer of 2006 or 2007, and the eminent 
domain case was not ultimately filed until 2015.  The court cannot say that the memo 
and the 8/10/06 email, by themselves, are evidence of sufficient substantiality to support 
a verdict in Eames’s favor based on the claim that cross-defendants planned to take the 
Property in 2006 and not pay for it until 2015 or that they are sufficient to show that 
cross-defendants unreasonably delayed the taking so they could first depress the market 
value of the Property, rather than that they reasonably delayed for legitimate purposes. 

c. What the City and/or the District said to prospective tenants 
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other than Les Schwab. 

Eames has submitted Crammer’s letter to him dated July 6, 2006, which reports 
that “Antioch Planning has discouraged interested parties to a level that they no longer 
return my phone calls.  One potential tenant, a used car lot owner was ready to sign a 
Letter of Intent when the City told him that he, or the owner of the property, would be 
responsible for the undetermined flood mitigation requirements.  After weeks of delays 
and vague information from the City . . . the prospect has gone elsewhere.  The second 
prospect, a Church/CoffeeShop/used Car lot has been told that churches could not 
occupy the premises even with a use permit.”   

Crammer has also stated in his declaration that more than 20 prospective tenants 
decided not to lease after speaking to the City due to the uncertainty of the flood project.  
He has also recounted conversations that he had with prospective tenants AAA and AT 
&T that “they were discouraged after meeting with the City where the flood project was 
discussed.”   (Crammer Decl., ¶ 40.)  

While the court is not overly impressed with all this evidence, under a nonsuit 
standard it is sufficient to require denial of this motion. 

d. What the City and/or the District said to Les Schwab. 

Sometime shortly before June 12, 2007, Schwab representatives met with the 
District and the City. In a letter dated June 12, 2007, Schwab wrote that those meetings 
“served to open our eyes about some issues that are very important in terms of 
negotiating the lease.”  (Ibid.)  The issues that the letter then goes on to discuss are 
options to extend the lease, rent of $16,531 for the first 60 months and $19,011 for the 
next 60 months, a right of first refusal if Eames received an offer to buy the Property, and 
a provision that while Eames would solely own any monies that the District paid to 
condemn his property, Schwab would solely own any monies the District paid to acquire 
a construction easement.  (Ex. N to Thornton Decl.)  

Thus, Schwab did not stop negotiating with Crammer about a lease directly after 
sending this letter.  They proposed that they should be paid for any construction 
easement.  Further, they spoke with Crammer on June 15, 2007 about a resolution of 
unresolved issues raised in the June 12, 2007 letter and reached an agreement about 
those issues.   

A draft lease incorporating the agreements was distributed on June 15, 2007.  
Schwab pulled out of negotiations only later, on or after July 2, 2007, when a Schwab 
representative called Crammer to say that Schwab had not approved the building.  The 
representative did not say why.  (See Ex. B, Crammer Depo. at 79:12-80:5; 89:4-25; 
93:1-22; 147:11-14.)    

Even construing it under the nonsuit standard, the court concludes this evidence 
is not of sufficient substantiality to support a judgment in favor of Eames.  Whatever 
cross-defendants said to Schwab, it was insufficient to deter Schwab from continuing 
lease negotiations.  Schwab lost interest in the site only later.  There is no evidence that 
Schwab did so due to any unreasonable statements by cross-defendants.  
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 7.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
SPECIAL SET HEARING ON: MOTION FOR DETERMINATION OF ENTITLEMENT 
SET BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
See Line 6. 

  

 8.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
SPECIAL SET HEARING ON: FURTHER CMC/TRIAL RESETTING SET BY DEPT. 
9 PER STIP FILED 9/25/17 
* TENTATIVE RULING: * 
 
 May appear by Court Call if ruling on Line 6 is not argued. 

  

 9.  TIME:  9:00   CASE#: MSC16-01387 
CASE NAME: NOEL PATILLO SR VS. NORTHWEST 
HEARING ON MOTION TO/FOR COMPELLING DISC. RESP., SANCTIONS, 
FILED BY MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, LAND HOME 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

10.  TIME:  9:00   CASE#: MSC16-01541 
CASE NAME: THOMPSON VS BANC OF CALIFORNIA 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of THOMPSON FILED 
BY DOVENMUEHLE MORTGAGE INC 
* TENTATIVE RULING: * 
 
Hearing continued to 12/6/17 at 9:00 a.m. in Dept. 9 at the request of counsel for moving party.  
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11.  TIME:  9:00   CASE#: MSC16-01827 
CASE NAME: GEORGOPOULOS VS. PERSONS 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of GEORGOPOULOS 
FILED BY BARBARA PERSONS MD , PERSONS PLASTIC SURGERY, INC 
* TENTATIVE RULING: * 
 
 Hearing dropped from calendar at the request of the moving party.  

  

12.  TIME:  9:00   CASE#: MSC17-00321 
CASE NAME: HSBC BANK VS. WELLS FARGO 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of HSBC BANK USA, 
NATIONAL ASSOCIATION, AS TRU FILED BY WELLS FARGO BANK, NATIONAL 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation to 11/15/17 at 9:00 a.m. in Dept. 9 

  

13.  TIME:  9:00   CASE#: MSC17-00787 
CASE NAME: LARRY EDWARDS VS PETCO ANIMAL 
HEARING ON MOTION TO/FOR DISQUALIFY PLAINTIFF'S COUNSEL FILED BY 
PETCO ANIMAL SUPPLIES INC 
* TENTATIVE RULING: * 
 
Defendant Petco Animal Supplies, Inc.’s motion to disqualify plaintiff’s counsel is continued to 

November 15, 2017 at 9:00 a.m. in Department 9. Plaintiff shall file and serve a declaration by 

November 8, 2017 that states whether or not Plaintiff has or will give his informed consent to 

having David Edwards act as his attorney if Petco calls David Edwards as a witness at trial. 

 

  

14.  TIME:  9:00   CASE#: MSC17-01907 
CASE NAME: MILLER VS HOLLMAN 
HEARING ON PERMANENT INJUNCTION, ORDER REQUIRING SURRENDER ( PER 
ORDER FILED 10-03-17 BY SHELBY MILLER) 
* TENTATIVE RULING: * 
 
 Dropped from calendar.  No proof of service. 
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15.  TIME:  9:00   CASE#: MSL10-06463 
CASE NAME: PORTFOLIO VS IBEABUCHI 
HEARING ON MOTION TO/FOR TAX COST FILED BY CHINENYE J IBEABUCHI 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

16.  TIME:  9:00   CASE#: MSL17-01120 
CASE NAME: PMGI VS. BARELA 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY PMGI 
FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
 Unopposed -- granted. 

  

17.  TIME:  9:00   CASE#: MSL17-02890 
CASE NAME: XU VS CHIEN 
HEARING ON DEMURRER TO CROSS COMPLAINT of CHIEN FILED BY SHUXIN 
CHI XU 
* TENTATIVE RULING: * 
 
 Unopposed – sustained with 10 days leave to amend. 

  

18.  TIME:  9:00   CASE#: MSN17-1867 
CASE NAME: CLAIM OF MARISA GOBBELL 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is granted.  The settlement is reasonable based on the fact the injury 
was not substantial and she has made a full recovery.  The Orders have been signed and may 
be picked up from D.9. 

 


